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To: City Council
From: Brian Malm, Engineer


4/23/2026 

The Migratory Bird Treaty Act (MBTA) (16 U.S.C 703-712), is a federal law intended to protect most native bird species by avoiding impacts to active nests with eggs or young. In order to avoid the incidental take of active nests as a part of the proposed project, Bolton & Menk, Inc. (BMI) conducted a nocturnal survey and a meander-point count survey to identify active nests within the proposed tree clearing area and appropriate buffer. The USFWS, recommends that tree removal occur within five days of the survey to reduce the chance of affecting any nests that could become established after the survey was completed. Below are the methodologies and results of these surveys. Both surveys were conducted using guidance from the Minnesota Breeding Bird Atlas (MBBA) Handbook and the U.S. Fish and Wildlife Service (USFWS) Nation Standard Conservation Measures.

Nocturnal Survey

To encompass the nesting periods of both migratory and non‑migratory nocturnal species (late January to early May), two BMI biologists conducted a nocturnal survey on April 21st in accordance with USFWS and MBBA guidelines. The nocturnal survey was treated as a screening tool to inform the point-count survey (as seen below). As a result of the Nocturnal Survey, one nocturnal species (Barred Owl – Strix varia) was observed. Although Strix varia was not visually observed during the survey period, its presence was confirmed through six auditory detections. All auditory observations occurred outside of the tree clearing limits and appropriate buffer, with the closest auditory observation approximately ½ mile northeast of the study area. Based on these results, active nesting or nesting activity is considered unlikely to be occurring within the tree clearing limits and appropriate buffer during the 2026 breeding season.

Point-Count Methodology

The point-count survey was conducted on April 22, 2026. The survey was conducted as a meandering point count survey, in which BMI biologists walked pre-determined routes within the study area. As a part of this survey, BMI biologists recorded any visual or auditory observations of MBTA species. In addition, the location and activity of any observed nests or cavities within the project area were recorded. The objective for the point-count survey was to identify the presence of nesting activity or the location of active nests of MBTA-listed species within the project area.

As a result of the survey, one inactive nest was observed approximately 50 feet northeast of the study area (approximately 225 feet outside of the proposed tree clearing limits), and one inactive cavity (approximately 4” in diameter) was observed within the study area (approximately 150 feet outside of the proposed tree clearing limits). The observed cavity was determined to be unsuitable for Strix varia given the diameter of the cavity entrance (Strix varia requires a 6” cavity opening). Results of the survey indicated no evidence of nesting behavior or nesting activity among the observed species during the time of the survey. In addition, active nests/cavities were also not observed within the tree clearing limits and appropriate buffer during the time of the survey.
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